“Local government in the past has traditionally been at the coal face of apartheid.
immersed into practices of upholding influx control and residential segregation. These
were the foundation of residential apartheid and forced removals "

“The arrival of democracy marked the dawn of a new era of Constitutionalism in
which the Bill of Rights will play a pivotal part in the development of our democracy.
It binds all levels of government Local government in its daily interaction with
communities will bear the responsibility for the creation of a human rights culture at
local level [fwhere] we will be translating human rights into a living reality.”

= Nelson Mandela

President of the Republic of
South Africa (1994-1999)

THE ROLE OF LOCAL GOVERNMENT IN PROMOTING,
IMPLEMENTING AND REALISING HUMAN RIGHTS AT
GRASSROOTS LEVEL IN SOUTH AFRICA*

Mohamed Shafie Ameermia
BA.LLB (Wits) LLM (Pret)(RSA)

"... we are of the view that these rights are, at least to some extent, justiciable. As we
have stated in the previous paragraph, many of the civil and political rights
entrenched in the NT will give rise to similar budgetary implications without
compromising their justiciability. The fact that socio economic rights will almost
inevitably give rise to such implications does not seem to us to be a bar to their

justiciability”

Per Constitutional Court Judgement:
In Re: Certification of the Constitution of the Republic of South Africa 1996 BCLR
1253(CC) at para 78

* This paper was submitted to the University of Pretoria in partial fulfilment of
the Master of Laws Degree on 30 November 2000.
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“Respect for the rule of law is crucial for a defensible and durable civilisation..
Whatever be the parameters of any meaningful debate on the meaning of the
rule of law and its relevance and application in modern society, it is clearly
premised on certain fundamental foundations.”

country who come and go: that no person is permitted to take or to remove what he
considers to be his through his unilateral act of volition in any dispute with one
another, save through the intervention of the law fairly but vigorously applied through

the courts; that law must be rational and Just ; and ultimately that civilisation itself is

"We live in a society in which there are great disparities in wealth. Millions of people
are living in deplorable conditions and in great poverty. There is a high level of
unemployment, inadequate social security, and many do not have access to clean

water or o adequate health services._These conditions already existed when the
Constitution was adopted and a commitment to address them, and to
transform our society into one in which there will be human dignity, freedom

and equality, lies at the heart of our new constitutional order. For as long as
these conditions continue to exist that aspiration will have a hallow ring.”2

Per Mahomed P in AG and Another v Swissborough Diamond Mines and Others [1998] 1 Law Reports of the Commonwealth 1 at pp8-9,
{1897) Butterworths Human Rights Reports 383 (Les CA) in SALJ (117) 2000 part 1 p 68 Juta &Co Ltd W, Cape

Per Chaskalson P In Scobramoney v Minister of Health, KwaZulu-Natal 1997 (4) BCLR 1696 (CC) at para 8



Introduction

The challenges posed by the Bill of Rights in South Africa for local government is a
fascinating subject because great emphasis is now placed on developmental local
government as an catalyst to effect service delivery and fundamental changes at
grassroots level. This fascination stems from the fact that the Final Constitution (Act
108 of 1996) ® obliges the state (in's 231 and $232) to give effect to the principles of
international law when passing laws, which are binding, on the nation state. It is for
this reason that local government, being a sphere of government in its own right?® is
constitutionally obliged to give effect to the principles of the Right to Development as
codified by the United Nations Organization,

local government in South Africa has drastically changed in q society that has now
become rights based. In 1996, the first democratically elected President of the
Republic of South Africa. Mr. Nelson Mandela observed:

‘Local government in the past_has_traditionally been at the coal face of apartheid




Given that it is a sphere of government closest to the people, local government is
constitutionally obliged to play a developmental role in delivering basic services with
dignity and equality and redlize its objectives within the framework of a
constitutionally entrenched Bill of Rights. This principle must be analyzed against
the background of a turbulent and tragic history in this country, which created
tremendous disparities, by the legacy of an apartheid society that legislated for
inequalities in all walks of life. This (apartheid) system entrenched supremacy of
parliament which flagrantly flouted with and disregarded the rule of law, robbed
people of their dignity and denied them the enjoyment of the most basic
fundamental human rights and freedom:s.

When President Nelson Mandela was sworn into office on the 10 May 1994, he
cogently reflected on the past and pledged the new fledgling democracy to respect
the rule of law, uphold fundamental human rights for all and furthermore, he
committed the new South Africa to respect and uphold the Constitution as the
supreme law of the land.

In his State of the Nation address, he said

Today all of us do, by our presence, here.. confer glory and hope to newborn
liberty. Out of the experience of an extraordinary disaster that lasted to
long, must be born a society of which all humanity will be proud.

“We, who were outlaws not so long ago, have today.. come to take possession
with the people of our country of what is, after all, a common victory for
Justice, for peace, for human dignity.

We have at last achieved our political emancipation. We pledge ourselves to
liberate all of our people from the continuing bondage of poverty, deprivation,
suffering, gender and other discrimination.

NEVER, NEVER AND NEVER AGAIN SHALL IT BE THAT THIS BEAUTIFUL
LAND WILL AGAIN EXPERIENCE THE OPPRESSION OF ONE BY ANOTHER"
THE SUN SHALL NEVER SET ON SO GLORIOUS A HUMAN ACHIEVEMENT.
"Let freedom reign. GOD BLESS AFRICAI"

These profound words extracted from the autobiography of Mr. Nelson Mandela,
the first President of a non-racial democratic South Africa, in his seminal work,

"THE LONG WALK TO FREEDOM," set the tone for a service delivery program
placing tremendous challenges and benchmarks for all spheres of government and
organs of state, to uphold the rule of law and provide a better life for all with
dignity and respect for fundamental human rights.

Nelson Mandela: Long Walk to Freedom: McDonald Purnell, Chapter 115, pp 613 and 614



Since the time that Prof. S.B.0. Gutto published his important book * A PRACTICAL
GUIDE TO HUMAN RIGHTS IN LOCAL GOVERNMENT in 1996, where important
challenging debates on human rights discourses for local government were still being
academically debated and contextualised | profound jurisprudential pronouncements
emanated from the Constitutional Court that began to shed light on the new role of
developmental local government in a constitutional democracy within the framework
of the bill of rights. The Constitutional Court finally put into perspective how the bill
of rights will impact on local government as a service delivery institution [see the
Fedsure case later on]. By so doing, the Judiciary has played a leading role in
translating many human rights debates and discourses and added tremendous value to
the creation of a culture of human rights in a Constitutional democracy in South
Africa.

As far back as 1992, Devenish® in his closing analysis on the new role of the South
African judiciary and the Bill of Rights in a constitutional democracy succinctly placed
these challenging debates in context:

" The constitutional doctrine of parliamentary sovereignty, the jurisprudence of
positivism, and the political hegemony of Afrikaner Nationalism have greatly
influenced the methodology and theory of interpretation in South Africa, Steyn's
advocacy of the subjective or intention theory on in terpretation facilitated a
sympathetic interpretation of apartheid and draconian legislation. He endeavored,
with a passionate fervour, to resurrect the letter of Roman -Dutch law and virtually
ignored its ethos of natural - law jurisprudence”

The demise of the apartheid state and the emergence of a new political and legal
order involving a negotiated and legitimate constitution with an entrenched Justiciable
Bill of Rights must of necessity influence the process and theor y of interpretationt]
The courts will be able, in the new constitutional and political dispensation..(to)
exercise their powers to test and validate legislation. In order to do this all statute
law will have to be interpreted to be compatible with the letter and spirit of the
constitution. This means that a value- coherent theory of interpretation should
become increasingly prevalent. In effect, the introduction of a Justiciable bill of
rights is likely to herald a new methodology and theory of interpretation of statutes
a

The rise of Afrikaner hegemony and the apartheid state was to influence the nature
of the underlying jurisprudence of the South African Judiciary and its interpretative
methodology. A fairly libertarian approach to interpretation by such judges as Innes
¢J in DADOO and DETODY and Schreiner JA in Jaga v Donges was to be replaced
with a much more authoritarian and technical approach by the Judicial high priests of
the new order, such as Steyn CJ and Rabie CJ. Steyn’ s approach was essentially
technical and he returned fo the letter of Roman - Dutch lawll the underlying values
and the jurisprudence of Roman-Dutch law are considered far more important than
its detailsl]




Devenish CE (1992) Interpretation of Statutes®, Juta and Co, Ltd at p291-293.



The eclipse of Afrikaner Na tionalism and the prospect of a genuine liberal democratic

order has therefore precipitated the emergence of a new methodology and theory of
interpretation, with greater emphasis on Jurisprudence and less on the technical
aspects of interpretation. The Rabie court has given way to the Corbe 1t court. Rabie
CJ was known to be unsympathetic to the concept and practice of a bill of rights.
Thus he commented that with regard to United States and its bill of rights * jr
proved fo be a bit of shambles, The United States represents freedom gone mad. *

In contrast, Corbett CJ is known to be favorably disposed to a bill of rights. The
appointment to the bench of human -rights exponents such as Mahomed J (who was
later on appointed as Chief Justice to the Supreme Court of Appeal) is also likely to
contribute to a new image and role for the South African Judiciary, its underlying
ideology, and its me thodology and theory of in terpretation....

As judges such as Mahomed J take their place on the bench, the nature of the
Interpretative process should ine vitably change and reflect a rights culture, operative
within the new constitutional dispensation,

It is inevitable that a new Jurisprudence with a natural - Jaw element is going to
replace the primitive positivism, which has proved so hostile to a rights culture,
individual liberty, and civilised valyes in South Africa. The in Terpretation of statutes

o MacDonald, the Charter has a ‘spill-over” upon the interpretation of legislation
that falls short of being of a constitutional nature.



It is therefore my submission that any major analysis on the subject of local
government and its interrelationship with the Bil of Rights must, of necessity, be
seen holistically in context of q painful history which South Africa, as a nation
emerged from, in 1994,

a reality,



Ibid p291-293



CHAPTER 1

Fundamental Rights and Freedoms in Perspective

The Role of Local Government in promoting, implementing and realising human rights
at grassroots level in South Africq must be analyzed by unpacking the essence of the
Constitution as the supreme law of the land entrenching a bill of rights and respect
for the rule of law.® The Constitution recognizes the imbalances of the past'’ and
promises to create a just society founded on human dignity, equality and freedom.!?

As early as 1995, the Constitutional Court, (as a vanguard and protector of
fundamental rights and freedoms), was at pains to eloquently pronounce in elegant and

South Africa,

In S v Makwanyane 1995 (6) BCLR 665 (CC), the Constitutional Court analyzed in
detail the whole concept of the role of the constitutional state and contexualised the
whole right to life debate, thereby outlawing the death penalty as being
unconstitutional.

Mr. Justice Mahomed, then the Deputy President of the Constitutional Court, gave
a detailed exposition of the need for the entrenchment of a Bill of Rights in South
Africa specifically referring to the past, Although the learned Judge was articulating
human rights principles in the Interim Constitution, ® they apply equally to the
principles of the fundamental human rights and freedoms in the Final Constitution ¢
It is therefore my submission that what the learned Judge said in this case, is very
pertinent to human rights and democratic local governance in this context. He stated

nation has identified for its future.

10 The Constitution of the Republic of South Africa Act 108 of 1996: s 1(c)

H Ibid: The Preamble
Ibid: s 1(a)
S v Makwanyane 1995 (6) BCLR 665 (o),

Ibid: p.758 para 262 A to J. et seq,
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15 [Interim] Constitution of Republic of South Africa Act 200 of 1993



The [final] Constitution of Republic of South Africa Act 108 of 1996

decisive break from, and a ringing rejection of. that part of the past which is
disgracefully racist, authoritarian, insular and repressive and a vigorous
identification of and commitment to a democratic, universalistic, caring and
aspirationally egalitarian ethos, expressly articulated in the Constitutionl]

The contrast between the past, which it repudiates, and the future, which it seeks to
commit the nation, is stark and dramatic. The past institutionalised and legitimised
racism. The Constitution expresses in its preamble the need for q ‘new order.' in
which there is equality between ... people of all races.”

section 8 and the post amble (Interim Constitution) seek to articulate an ethos which
not only rejects its rationale byt unmistakenly, recognises the cleqr Justification for
the reversal of the accumulated legacy of such discrimination,

The past permitted detention without trial: section 11 (1) prohibits it. The past
permitted degrading treatment of persons; section 11(2) renders it unconstitutional.
The past arbitrarily repressed the freedom of expression, assembly, association and
movement; sections 15, 16, 17 and 18 accord to these freedoms the status of
"fundamental rights”. The past limited the right to vote to q minority; section 21
extends it to every citizen. The past arbitrarily denied to citizens on the grounds of
race and colour, the right to hold and acquire property: section 26 expressly secures
it.

Such a jurisprudential past created what the Post-amble to the [Interim]
Constitution recognises [South Africa) as a society characterised by strife, conflict,
untold suffering and injustice’. What the Constitution expressly aspires to do is to
provide a transition from these grossly unacceptable features of the past to a
conspicuously contrasting:

“[To a ] future founded on the recognition of human rights, democracy and peaceful



co-existence and development opportunities for all South Africans, irrespective of
race, colour, class, belief or sex",

11



The post-amble to the Constitution gives expression to the new ethos of the nation
by a commitment to ‘'open a new chapter in the history of our country ‘by lamenting
the transgressions of ‘human rights' and 'humanitarian principles’ in the past, and
articulating a: A need for understanding, but not for vengeance, a need for reparation
but not for retaliation, a need for ubuntu but not for victimisation. (At para 263 I-J )
The need for “ubunty" expresses the ethos of an instinctive capacity for the
enjoyment of love towards our fellow men and women; the Joy and fulfilment in
recognizing their innate humanity; the reciprocity that this generates in interaction
within the collective community; the richness of the creative emotions which it
engenders and the moral energies which it releases both in the givers and the society
which they serve and are served by0" 7

Furthermore the importance of the matter of De Lille highlights the point that the
new role of the Judiciary which will hold no punches back to champion the cause of

States, and concluded as follows:

Tt is seen that in at least the matter of the power of the courts South Africa holds,
as compared with the two great countries of the West, a pre-eminent position. In
proof of this the De Lille case is q Juristic locus classicus.®

rights debate in South Africa thus challenging the nascent constitutional democratic
nation to give teeth to new found freedoms and liberties,

On Human Rights day - 21 March 1995, Mr. Colin Matjila | Chairperson ,Executive
Committee, Greater Johannesburg Metropolitan Council on the anniversary of the
Commemoration of the 1961 Sharpeville Massacre said:

'A major challenge facing the infant democracy in South Africa today is that of
fransformation of our socie Ty. Transformation as well as the culture imposed through
decades of apartheid.’

7 5 v Makwanyane 1995 (6) BCLR 665 (CC),

Gauntlet Jeremy SC 1999 [SALJT] Vol 116 Part I, pp 143 etseq (Tribute to the late Mr Justice Gerald Gordon)



our Constitution,
It holds that "We the people of South Africa
Recognise the injustice of our past.
Honour those who suffered for and freedom in our land

Believe that South Africa belongs to all who live in it, united in
our diversity, therefore

Adopt this Constitution as the Supreme law of the Republic so
as to Heal the division of the past and establish a society,
based on democratic values, social justice and fundamental
human rights”

Paramount however to this transformation process is the knowledge of our human
rights and accompanying acknowledgment that with rights come responsibilities."?

With the introduction of democracy in South Africa on the 27 April 1994, the
framers of the Constitution recognized local government
e to be absolutely hecessary to implement an effective service delivery program

* and at the same time to be q very important role-player in enhancing democracy
in entrenching the promotion and protection of fundamental human rights and
freedoms at grassroots level.

Colin Matjila: Our Bill of Rights-your Rights- Your Wings Human Rights Information Centre, Greater Johannesburg
Metropolitan Council, 21 March 1995,



isolation from the rest of the Constitution, It is also clear that as far as

human rights matters are concerned, local government has all

constitutional obligations of the state, " within its areq of competence, and

which are to be found in
Chapters 7 (local government), 22

Chapters 3 (co -operative governance) 23

As well as chapter10 (public administration), 2* reqd together with sections 1(q)
of the Constitution®® with the other entrenched and Justiciable provisions of

the Bill of Rights [Chapter 2], inter alia, 57 (1) and s7 (2)) respectively.?®

20
21
22
23
24
25
26

The Constitution of the Republic of South Africa Act, 108 of 1996
Ibid:
Ibid:
Ibid:
Ibid:
Ibid:
Ibid:

14



CHAPTER 2

a) The history of Local Government in South Africa

b) Developmental Local Government in a Constitutional democracy in South
Africa

¢) The history of Local Government in South Africa

d) Development Local Government in a Constitutiondl Democracy

The history of local government in South Africa must be seen in

"The broad context.., which.. can perhaps be described as a world movement towards
democracy which has been going on for centuries now. In the South African context,

In the past, apartheid entrenched racidl discrimination, disenfranchised the majority
and enforced a rigid system of economic and social segregation. Under that regime,
local government simply did what the provinces asked i+ o do. No more no less.

It is well known that the struggle between the representatives of the majority and
the minority in this country was about power. At the heart of the negotiations for
democracy in 1991 was the notion that power belonged to the people .. So in 1991,
the crucial issue was how power was to be transferred from the minorities to the
majority .. It was in this quest for security that two things happened. Both these
matters have resulted in a benefit to locql government in the final analysis,

The first thing that happened was that the majorities conceded to Constitutionalism
[where] there will be q Constitution which will be supreme and everybody - minorities,
majorities, different spheres of government- will have rights in terms of the
Constitution [and] now local government has acquired rights in terms of the
Constitution, and if we do everything correctly, that settlement is going to work for
the benefit of the majority of the people in our country.?”

Gone are the days when “all laws made by local government were tested not in terms
of a Constitution, but rather in terms the statute by which it was established. So
that what one did was looked at the four corners of the Provincial Statute or the
National statute and determined whether or not local government had power .. Now
local government quite clearly derives its powers from the Constitution itself "2

Yacoob Z (1998): Local Government and the Constitution of the RSA: Completing the Circle of Democracy. Butterworths pp. 27
et seq

Ibid: p28



Flowing from this analysis, it can now be understood why South Africa's past has been
aptly described as a society “deeply divided by strive and conflict and untold
suffering”, badly in need of an enfrenched Bill of Rights [see later on the
Constitutional

Court's judgment in the FEDSURE case].

The Interim Constitution however only had to function as a bridge towards a Fingl
Constitution, which was adopted by the Constitutional Assembly on May 8, 1996 and
signed into law, by the President of the first democratic South Africa, Mr. Nelson
Mandela, on December 10,1996 at Sharpeville, In short, the 199¢ constitutional
order ushered a new dawn for government, in which national, provincial and local
government each occupied a distinctive sphere with its own rights and duties.

powers and structures of local government. Schedule 6 of the Interim Constitution
conferred legislative competence for local government upon provinces.

Further section 174 (3) provided for the autonomy of local government and within
limits, it was entitled to regulate its own affairs.

The (Final) Constitution of the Republic of South Africa Act, 108 of 1996: The Preamble

9
0 The (Interim) Constitution of the Republic of South Africa Act, 200 of 1993, Chapter 10



materially affected the status, powers and functions of local government.

Under the Final Constitution (Act 108 of 1996) 3!
This process to democracy further unfolded when the (Final) Constitution of the
Republic of South Africa Act 108 of 1996, was adopted by the Constitutional

terms of chapter 7, as q sphere of government with its own rights and obligations. By
the time the Final Constitution was signed into law on the 10™ December 1996, q

powers and functions
were clearly spelt out, and formal legislative procedures outlined.

Glenda Fick® contexualises the new local government in South Africa as follows:

“South Africa’s interim Constitution did not address local government and jts
Transition in any detajl

local government restructuring. During the first o pre-interim phase, negotiating
forums were established to appoint temporary councils to carry out local government
responsibilities.




The (Final) Constitution of the Republic of South Africa Act, 108 of 1996
1998 Annual Survey of South African Law. Juta & Co under the chapter CONSTITUTIONAL LAW by Adv. Glenda Fick?? at pp
5 et seq,



This principle was clearly spelt out in

Member of the Executive Council for Development Planning and Local Governmeny
in the Provincial Government of Gauteng v Democratic Party 1998 (4) sS4 1157
(cc),

Section 151(1) of the Constitution states that a sphere of local government "must be
established for the whole of the Territory of the Republic.” The idea of a sphere of
government represents a move away from a hierarchical understanding of the spheres
of government, to one that is more inter-relational and inter-dependent. This
principle governing the relations between spheres of government are articulated in
the chapter on co-operative government (chap 3) in the Constitution,

But, these principles must not be understood to undermine the autonomous role
municipalities must play in exercising their constitutional powers and performing their
functions. They have a right to govern, on their own initiative, the local government
affairs of their communities (s 151(3)).

The objects of local government are set out in s 152 of the Constitution. They
include the provision of democratic, accountable government for local communities,
the provision of services to communities in @ sustainable manner, the promotion of
social and economic development, the promotion of a safe and healthy environment,
and the encouragement of the involvement of communities and community
organizations in the matters of local government. Traditionally, local government is
understood to be government 'closest to the people’ and is associated with the
delivery of services such as water, electricity, sewerage and waste disposal, municipal
roads and passenger transport services. The fulfillment of the above objectives
together with the delivery of services poses a difficult challenge for municipalities
across South Africa.

This is so since it is at a local government level that the gross disparities in South
African society along racial lines in the townships and suburbs often became most
obvious. A crucial aspect of the challenge faced by all municipalities is to ensure that,
with limited financial and human resources, they address these disparities in
infrastructure and provide service delivery by effecting social and economic
development. Like all other organs of state, they are all bound by the Bill of Rights (
s 8 of the Constitution). In line with the objects to be achieved by local government
structures, the rights in sections 24 and 27 of the Constitution become immediately
relevant"33

19



Ibid: p5 et seq

d)_Development Local Government in_a Constitutional Democracy

The constitutional entrenchment of democratic governance is one of the
cornerstones of local government. The history of South African local government
clearly shows that the institution suffered from an incurable lack of legitimacy due
To, among others, a lack of democratic representation of the people as a whole 3%

[T] he first object of local government is 'fo provide democratic and accountable
government for local communities' (-s 152(1)(a) ). One of the objects of local
government in s152(1)(e),namely , * to encourage the involvement of communities and
community organizations in the matters of local governments' providing a number of
methods for facilitating profecting and promoting community participation in
chapter 7:

First, "no by-law, in terms of s 160(4)(b), may be passed by a municipal council unless
the proposed by-law is published for comment "%

Second, in terms of s 160(7), ¥ “a municipal council must conduct its business in an
open manner, or may close its sittings, or those of its committees, only when it is
reasonable to do so, having regard to the nature of the business being transacted.”

Third, in terms of s 162(3), 38 municipal by-laws 'must be accessible to the public.’
Representation and participation by the local community would be the vehicle through
which democratic governance is to be realized. An electorq| system of proportional
representation seeks to have a broad variety of political opinion represented in
councils. Such a system must ensure that the total number of members elected from
each party reflects the total proportion of the votes recorded for those parties
(s 157(3)).

Chapter 3 of the Constitution provides for the principle of co-operative governance®®
“In the Republic, government is constituted as national, provincial and local spheres of
government, which are distinctive, interdependent and interrelated.”

Section s 40 (1) “° provide: - In the Republic, government is constituted as national,
provincial and local spheres of government which are distinctive, interdependent and
interrelated.

34 Mettler, Johan: The Legislative Powers of Local Government. Research Paper - Friederick Ebert Stiftung Foundation,
Democracy Project. Community Law Centre. UWC 1998
Ibid

The (Final) Constitution of the Republic of South Africa Act 108 of 1996. Chapter 7 ss152 (1)), (e) & 5160(4)(b)

35
36
37
38
39

Ibid
Ibid
Ibid
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mention of ‘the state’, locql government would fall into this category. Therefore any
reference to “the state” in the Constitution means the state in all its manifestations

Chapter 3% has therefore enhanced the status of local government and protected its
powers in a number of provisions.

Furthermore, in terms of s 151 (3), a municipality “has q right to govern in its own
initiative, the local government affairs of its community, subject to national and
provincial legislation, as provided for in chapter 7 of the Constitution." 43

In terms of section 151 (4), the status accorded to local government, obliges national
and provincial government "not compromise or impede q municipality's ability or right
to exercise its powers or perform its functions.”

governments.” 4

The legislative authority of local government is spelt out in the Constitution in Part B
of Schedules 4 and 5. In respect of these matters, a municipal council has, legislative,

(s 156(1)).%

21
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Ibid
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Nico Steytler analyzing the legislative powers of local government in the

Fedsure Life Assurance Ltd v Greater Johannesburg Transitional Metropolitan
Council 1999 (1) S4 374 (€O), said that the Constitutional Court in confirming the
new Constitutional status of local government held that

As an organ of state local government has an obligation to protect and promote, and
progressively realize, the fundamental rights spelt out in chapter 2 of the
Constitution, conform to the principles of legality and adhere to the provision of
chapter 7 of the Constitution, which deals specifically with the powers and functions
of local

Government. 48

e — S

16 Nico Steytler Local Government Pro ject-Community law Centre, UWC , vol 1 no:4, Decl999
47

Ibid

¥ Ibid
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reasonably necessary or which s incidental to the effective exercise of its powers
and performance of its duties (s 10 D (1)(¢) of the LGTA). %0

overriding mechanisms in the event of a conflict of validly enacted laws between the
three spheres of government:

(a) 'If the matter would mosy effectively be administered locally " and
(b) 'The municipality has the capacity to administer it |(-s 156(4))

In sum, the elevation of local government to a fully fledged sphere of government
under the final Constitution in 1996, on the same footing as other spheres of
government, gave it the legitimacy to effectively govern as o government closest to
the people acting as the authentic voice of the people.”!

The 1996 Constitution (Act 108 of 1996), makes Constitution the supreme law of the
Republic. Any law that is inconsistent with i+ Is invalid (s 2). The Bill of Rights® forms
the cornerstone of democracy, enshrining 'the rights of qll South Africans and
affirming the values of dignity, equality and freedom.® The state is obliged to
respect, protect, promote and fulfill the rights contained in the Bl of Rights.>
Furthermore the Bill of Rights applies to all law, all branches of government and al|
organs of state.” Provision is made for q three sphere system of government
comprising national, provincial and local which are distinctive, interdependent and
interrelated. The principles of cooperative governance underpins intergovernmental
relations.” Tt s interesting to note that for the first time in the history of South

0 i

Ibid
The Final Constitution of the Republic of South Africa Act 108 of 1996

51
52
53
54
55
56

Ibid s 7(1)
Ibid s 7(2)
Ibid s 8(1)
Ibid s 40(1)
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Ibids 41(1)(a)-(e)

Section 41 states, 57 inter-alia, that all spheres of government must respect the
constitutional status, institutions, powers and functions of government in these
spheres

not assume any powers or functions except those conferred on them in terms of
the Constitution

exercise their powers and perform their functions in a manner that does not
encroach on the geographical, functional or institutional integrity of government
in another sphere

cooperate with one another in mutual trust and good faith

void legal proceedings against one another.

In a nutshell, the most important changes to the Rule of Law which have been brought
about by the (Interim and Final) Constitution, can be characterized as follows:

The shift from a system of Parliamentary sovereignty to the rule of Law or
Constitutional Supremacy.

Chaskalson P in Executive Council, Western Cape Legislature, & Others v
President of the Republic of South Africa & Others 1995 (4) SA 877 (cc)
‘The new Constitution establishes a fundamentally different order to that
which previously existed. Parliament can no longer claim supreme power
subject to limitations by the Constitution; it is subject in all respects to the
provisions of the Constitution and has only the powers vested in it by the
Constitution expressly or by necessary implication.' 58

The creation of a democratic system of government (National, Provincial and
Local) based on openness; accountability, equality and adult universal suffrage on
the basis of one person one vote in a non racist non sexist society.”

The separation of powers between the legislative, executive and Judiciary.

The enjoyment of fundamental Human Rights for all ¢
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Today, section 164°" further provides that any residual matter regarding local
government not dealt with in the constitution may be prescribed by national or
provincial legislation within the framework of national legislation. The implementation
of the Constitution at every level as well as at q co-operative level, ensures that
democracy is established everywhere in South Africa.

It is against this background, one can safely conclude that the (Final) Constitution
created a most advanced local government in the world, which can rightfully play a
major role in providing local services, promoting economic and social development and
promoting democracy. ¢?

a8 Henderson ATA.1998 SALT vol.115 part 2 p351 The Curative Powers of the Constitution

59 The Final Constitution of the Republic of South Africa Act 108 of 1996
£ Ibid (s 1)
61 7
Ibid (Chapter 7)
Ae CAMERON R: Democratisation of Local Government in South Africa. Ch7 pp 225 et seq
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In the words of Mark Swilling:

"[Dlemocratic local governance in our towns and cities will develop if accountable and
democratically managed local governments are developed that, in partnership with
well managed formations in civil society who are committed to the principles of trust

This is reinforced by Halfani and Stren at p.37, who concluded that:

"The example of q democratic and re-energized South Africa, the economic
powerhouse of the continent, Suggests new possibilities for a more effective and
inclusive approach to municipal policy making. With international assistance,
decentralized urban management arrangements are being put in place that may be
able more directly to respond to the needs of the low income majority.. ¢4

Rights.)"¢®

63
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Langa P 1999 SALT Vol 116 Part 1 Juta & Co p 157
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CHAPTER 3

Objects of Local Government

of 1996). It is absolutely necessary to understand that chapter 7 mandates q
democratic lawmaking process. ¢

The objects of local government in terms of section 152% gre:

* to provide democratic and accountable government for local communities
* Toensure the provision of services to communities in a sustainable manner
* o promote social and economic development

* to promote a safe and healthy environment

* o encourage the involvement of communities and community organizations in the
matters of local government

Section 153 outlines the developmental nature of local government®® which are to

a) Structure and manage its administration, and budgeting and planning
processes to give priority to the basic needs of the community, and to
promote the social and economic development of the community, and
participate in national and provincial development programs.

b) Councils' decisions in passing by- laws require 'a supporting vote of q
majority of its members' - 5160 (3) read with s 160(2) (a).

¢) a Municipal Council cannot pass a by-law unless all the members of the
Council have been given reasonable notice- s160 (4) (a).

L Steytler: A Council =5 Legislative Powers: Local Government Project, Community Law Centre. UWC -Dec 1999; Local Government
Bulletin

Chapter 7 of the Constitution of the Republic of South Africa Act 108 of 1996
Ibid

67
68
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to the nature of the business being transacted - s160 (7).

1) A by - law cannot be passed unless it is first published for comment- s160
(4) (b).

2) Municipal by-laws must be accessible to the public -s 160(3) and cannot be

enforced until they have been published in the official gazette of the
relevant province- s 160(1).%

community whose rights have been adversely affected by such an adverse
decision of a municipality. (See Grootboom case later on)

[For this reason alone]..., local government is in a better position to realize ‘the Bill of
Rights than any other sphere of government. Since qll the other spheres of

% Ibid

Yacoob Z 1998 Local Government and the Constitution of the RSA: Completing the Circle of Democracy. Butterworths. p 30
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Municipal Obligations and the Bill of Rights.

towards members of the public who are the beneficiaries of service delivery. Clive
Plaskett” writes in The South African Law Journal 2000 (117) p 153

‘Protecting the Public Purse: Appropriate relief and Cost Orders against
officials” which in my submission, captures the Very essence of the role of public
administrators in a rights based constitutional democratic order: He states:

"The Constitution of the Republic of South Africa Act 108 of 1996 contains four sets
of provisions of relevance... that relate to how officials should do their jobs and the
limits on and control of their powers.

aims of the multi-party system of democratic government’ created by the
Constitution.

Section 2 provides that the ‘Constitution is the supreme law of the Republic; law or
conduct inconsistent with it is invalid, and the obligations imposed by it must be
fulfilled'.

equitably and without bias' .

These values and principles plus the remaining six in s 195(1), apply to the
‘administration in every sphere of government’, organ of state' and ‘public enterprises’
(s 195 (2)).

Section 237 adds to the obligations created by s 195(1). Tt provides: 'All
constitutional obligations must be performed diligently and without delay.'

particularly in respect of the protection of individuals against the infringement of
their constitutional rights .. ' In terms of s 172(1) (a), any court of competent
Jurisdiction ' must declare that any law or conduct that is inconsistent with the
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Constitution is invalid to the extent of its inconsistency.’

Plaskett clive, 2000 SALT 117

Pp 153 Juta & Co "Protecting the Public Purse.
officials.”

Appropriate Relief and cost orders against
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as the right to

Equality (s 9), human dignity (s10), life (s11) and freedom and security of person
(s12), It also contains q range of social and economic rights, such as the right of
ght to health services, sufficient food and water
and social security, including social assistance (s 27). Thirdly, it contains extensive
environmental rights (s24). In addition to these three-generation rights, it also
contains two unusual rights. They are access to the right to information (s32) and a
right to just administrative action, made up of rights to lawful, reasonable and
procedurally fair administrative action, and a right to reasons for administrative
decisions (s33 (1) and (2)). These two rights are intended to specifically to lend lustre
to the values of accountability, responsiveness and openness...

Finally s 38 sets out who has standing to * approach g competent court alleging that a
right in the Bill of Rights has been infringed or threatened' providing too that, in

of rights0".

The Constitutional Court in
President of the Republic of South Africa v South African Rugby Union 1999 (10)

BCLR 1059 (cC) 1115 B-D (para 133),
described the position of public administration under the Constitution thus:

Public administration, which is part of the executive arm of government, is subject to a
variety of constitutional controls. The constitution is committed to establishing and
maintaining an efficient, equitable and ethical public administration, which respects
fundamental rights and is accountable to a broader public,

The importance of ensuring that the administration observes fundamental rights and
acts both ethically and accountably should not be understated. In the past, the lives
of the majority of South Africans were almost entirely governed by labyrinthine
administrative regulations, which amongst other things, prohibited freedom of
movement, controlled access +to housing, education and jobs. These were
implemented by a bureaucracy that was hostile to fundamental rights or
accountability . The new constitution envisages the role and obligations of qovernment
quite differently. ”?
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It provides for:

* Consultation - people have q right to be consulted about the level and quality of
services.

* Service standards- People must be made aware of the level and quality of services.

® Access- people should have equal access to services

* Courtesy- people should be treated with courtesy and respect.

on- people should have access to full information concerning services that
they are entitled to.

* Transparency- people should be informed on how local governments are run (costs
and who does what)

* Redress- people must receive apologies and explanations for any lack of delivery and
/ or non-adherence to service standards.

* Value for money- services should be delivered efficiently and economically.

This point was further highlighted in a recent matter of

73 Spelt out the Batho Pele Principle as enshrined in the Nation =5 (SA) Coat of Arms
74 The South Peninsula Municipality v Evans (case no: A 703/98 9-5-2000 ¢PD)
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place officials above the |aw.
Tt follows that the provisions of the Constitution™ namely:

* s 1: South Africa is one sovereign, democratic state founded on the following valyes;
human dignity, the achievement of equality and the advancement of human rights
and freedom’”

* s 7(1):The Bill of Rights is a cornerstone of democracy in South Africa. It enshrines
the rights of all people in our country and affirm democratic valyes of human
dignity, equality and freedom.®

® 57 (2)The state must respect, protect, promote and fulfill the rights in the Bill of
Rights.

As local government constitutes the state at a local level, it has to progressively

realize” and cements these rights. Failure to do so will not only render the Constitution

meaningless. But it could result in local government facing litigation (see Grootboom

o equality (s 9 (3)) &

o access to land (s 25 (5)) ®

. access to adequate housing (s 26 (2)), 82

. access to adequate healthcare, food, water and social security (s 27(2)),2
. access to basic adult education (s 29(1)) &

. and access to information held by the state( s 32(2))%

local government in terms of the objects of developmental local government, especially
when making new by-laws, amending or repealing existing by-laws and even when
enforcing by- laws.

Spelt out the Batho Pele Principle as enshrined in the Nation =s (SA) Coat of Arms
The South Peninsula Municipality v Evans (case no: A 703/98 9-5-2000 CPD)
78 Mjeni v The Minister of Health and Welfare: Eastern Cape Province (case no 824/9¢ 6-4-2000)TkD
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The Constitution of the Republic of South Africa Act 108 of 1996

79 80 82 8 84

77
Ibid Btid ™ g Thid®! Ibid 1bid 53 1pig id %% 14

Section 8 (1)% of the Constitution provides that the Bill of Rights applies to all law, and
binds the legislature, the Judiciary and all organs of state. The effect is that q
municipality, as an organ of state, when making by- laws, is subject to compliance with
the provisions of the Bill of Rights. Therefore, all administrative actions and the passing
of by-laws must be in line with the principles entrenched in the Bill of Rights:

s 9: Equality®”

s 9(1) guarantees the equal protection and equal benefit of the law. Equality is a holistic
concept.

at every level and ensure that measures are taken ensure that people previously
disadvantaged are no longer disadvantaged - s9(2)%. Already thus far, local government
has been challenged on four different occasions in Beukes® : Walker™ : Ppyt®! and
Fedsure® cases on the interpretation of this principle relating differential charging
and cross subsidization, on the basis of equality before the law and equal protection and

% mia & pg % rbid
89

Beukes v Krugersdorp Transitional Local Council & Another, 1996 (3) sA 467(W)
i Walker v Stadsraad van Pretoria, 1997 (3) BCLR 416(T)
o1 Municipality of the City of Port Elizabeth v Prut N O & Others, 1997 (6) BCLR 828(5E)
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Fedsure Life Assurance LTD & Others v Greater Johannesbuy
Ibid

rg Metropolitan Council and Others, 1997 (5) BCLR 657(W)
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In the famous case of Fedsure Life Assurance Ltd and others v Greater
Johannesburg Transitional Metropolitan Council and others 1999 (1) SA 374 (cc)**

The Constitutional Court succinctly placed the entire debate of local government within
context and laid the solid foundations by squarely placing the transformation of local

For the purpose of this paper, it is important to make a detailed reference to the
Judgment of the Court, in particular the judgments of Chaskalson P, and Kriegler J.

The facts of the case were as follows:

The applicants attacked q property rating mechanism, which was held to have been
designed to generate g surplus in two Johannesburg transitional metropolitan sub -

Metropolitan Council itself. The power to claim a contribution from sub-structures was
sourced in a provision of a Premier =s Proclamation which provided that the contribution
could be claimed on an equitable basis.

Chaskalson P, took Judicial notice of the state of affairs in South Africa at a local
government level and said:

areas, were of two sorts. Those in historically "white areas” were characterized by
developed infrastructure, thriving business districts, and valuable ratable property.
Those in the so-called Black, Coloured and Indian areas, by contrast, were plagued by
underdevelopment, poor service and vastly inferior rates bases.

The Interim Constitution [Act 209 of 1993] which came into force on 27 April 1994,
Sought to break this state of affairs by establishing a new framework for local
government in South Africa. It did not prescribe the specific manner in which this
fransformation was to occur. Instead, it stipulated in s 245 that the complex
restructuring of local government should fake place accordance with the Loca/
Government Transition Act 200 of 1993 -the LGTA.

9 Ibid
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effect 1"

Kriegler J% expanded this thesis even further. He stated: at para 121-129 et seq.

" [The impact of the apartheid system is particularly evident in the area of local
government. Nowhere is the contrast jn existential reality more starkly than in the
residential areas of the cities, tfowns and villages of South Africa.. more specifically,
we are concerned with the consequences, primarily socio-economic but ultimately
political, of vastly inferior living conditions imposed on the majority of residents

merely by reason of skin colour

The transformation of local government that we are experiencing foday preceded and
In part anticipated even the constity tional negotiations:

The form and function of the apartheid city was resisted and challenged in numerous
ways during the 1980s, While one - off demonstrations, stayaways, strikes and
collective violent crowd actions against specific targets were commonplace, it was
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negotiate locally appropriate sofutions consistent with the principles of non-racialism,
democracy, accountability and one tax base. Their first task was to appoint new local
government structures.

42



s 174 (1) that

A [l] ocal government shall be established for the residents demarcated by law of a
competent authority.”

In terms of s 174(2) provision could be made for categories of metropolitan urban and
rural local government with differentiated powers, functions, and structures whilst

s 174 (3) demanded that A[a] local government shall be autonomous and within the limits
prescribed by or under law, shall be entitled fo regulate its affairs, and
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s 174 (4) expressly prohibits Parliament and Provincial Legislatures from encroaching on
the powers, functions and structures of local government, A to such an extent as fo
compromise its fundamental status, purpose and character of Jocal government.” Thus
for the first time in our history, provision was made for autonomous local government
with its own constitutionally guaranteed and Independent existence, powers and
functionsl]*®®

Furthermore, as municipalities have the power to make by -laws .An obligation is placed
on municipalities to treat everyone equal before the law and afford everyone equal
benefit of the law. In this regard, the interpretation of the equality jurisprudence of
municipalities as outlined earlier on in this paper in the_Fedsure matter must be taken
into account. In this context, the notion equitable’ means substantive fairness that is
not synonymous with formalistic equality.

" Those who suffer social and economic deprivation wrought by historical and systemic
group-based discrimination, have to be differently advanced.”’

In this regard,

° s 9(2)- Affirmative action provision " places a positive obligation on the state and
people’s expectations of the state. Positive steps must be taken through legislative
and other means to protect and advance persons or categories of persons
disadvantaged by unfair discrimination in the past. It is submitted that this
provision endorses remedial measures designed to protect, advance persons, or
categories of persons, previously disadvantaged by unfair discrimination, ‘%8

It is a constitutional imperative to facilitate the achievement of substantive equality
and not merely formal legal equality alone.

° s 9 (3) The state may not unfairly discriminate directly or indirectly against
anyone on one or more grounds, including race, gender, Sex, pregnhancy, marital
status, ethnic or social origin, color, sexual orientation, age, disability, religion,
conscience, belief, culture, language and birth®

96
97

Ibid

The President of the Republic of South Africa v Hugo, 1997 (6) BCLR 707(C€) para 112 p 775 and

Brink v Kitshoff NO, 1996 (4) 5A 197(cc) para 33 at p 214

The Constitution of the Republic of South Africa Act 108 of 1996

Ibid. See also the Promotion of Equality and the Prevention of Unfair Discrimination Act 4 of 2000 in this regard.
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Professor SBO Gutto is of the view, that, as far as the equality provision (in the
Constitution) is concerned, this is a composite right that is realizable in full, only to the
extent that all other socio economic rights, civil and political, are respected, protected

and promoted. '®

As Meyerson contends'® * [w] hen we regard citizens as equal and free, we affirm that

there are no natural or pre-ordained hierarchies of power, and that there are therefore
no persons to whom anyone is naturally subordinate. @

e Human dignity (s 10) and The Right to Life (s 11)'%

This right has been adequately addressed earlier on in the context of a rights based
constitutional democracy and the rights that flow from it. For the sake of completeness,
I will state what the different judges of the Constitutional Court in S v Makwanyane
1995 BCLR 665 (€C)'* at para 58, Chaskalson P said-

A Under our constitutional order the right to human dignity is specifically guaranteed
It can only be limited by legislation which passes the stringent test of being A
necessary ". The weight given to human dignity ¥ is wholly consistent with the values of
our Constitution and the new order established by it.”

Again at p. 725 et seq, the learned justice (Ackermann J) said-

" The right to life and dignity are the most important of all human rights and the source
of all other personal rights in chapter 3 (i.e. The Bill of Rights). By committing ourselves
to a society founded on recognition of human rights we are required to value these two
rights above all others and this must be demonstrated by the state in everything it
does.”

Didcott J p.740 at para 190-

"South Africa has experienced too much savagery. The wanton killing must stop before
it makes a mockery of the civilized, human and compassionate society tfo which the
nation aspires and has constitutionally pledged itself. And the state must set the
example by demonstrating the priceless value it places on the lives of all its sub jects,
even the worst"

100 Gutto SBO: Access to Water Carriers Obligations - The Star 7 February 1997 and "Introduction” in a Practical Guide to Human

Rights in Local Government, 1996, above at xiii - xiv

. As Nicholas Smith writes (in a book review which appears in the 1998 SALJ. vol.115 PP790 et seq) of Meyerson's book: Rights

Limited, Freedom of Expressicn, Religion and the South African Constitution: Juta & Co. Ltd. Cape Town, 1957.° Meyerson focuses
her attention on the phrase " open and democratic society based on human dignity, equality and freedom* because she thinks that
it is not merely ornamental: it describes the essence of a state that takes rights seriously. She argues that

"Dignity', * equality ', and * freedom ', means something different in the limitations provisions, to what they mean when used to
express specific rights to dignity , equality and freedom protected in the Bill of Rights *. Equality and freedom cohere in this way:
" [w] hen we regard citizens as equal and free, we affirm that there are no natural or pre-ordained hierarchies of power, and that
there are therefore no persons to whom anyone is naturally subordinate. "

The Final Constitution of the Republic of South Africa Act 108 of 1996

102

102 S v Makwanyane, 1995 BCLR 665(CC)
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s 16 Freedom of Expression'®

This right must be carefully analyzed in the context of whether or not *whistle
blowers' may or may not be gagged. This right is critical to a healthy democracy
and therefore the principles of q multi-party democracy will prevail to prevent q
council from gagging its councilors who hold a different view subject to limitations
imposed by the Constitution itself In this context hate speech is not
constitutionally protected.

s 22 Freedom of Trade, Occupation and Profession!®®
Questions confronting local government are, right of the informal traders to trade
in the central business districts in competition with established businesses in q
locality. The issuing of business licenses as well as the various Town planning and
land development schemes must be reviewed for conformity within the framework
of developmental local government and the Bill of Rights,

s 23 Labour Relations™®

This right has been extensively developed under the Labour Relations Act No. 66
of 1995 and the Basic Conditions of Services Act of 1997: The Employment Equity
Act of 1998 as well as The Skills Development Act. It is therefore submitted that
an applicant with the required skills for the Job, who is @ HIV/AID victim, seeking
employment in the market cannot be discriminated against. If the applicant is
discriminated against, it would prima facie be an unfair labour practice.

s 24: Environment'"’

A municipalities” environmental obligations flow from the provisions of s 24 read
together with ss 152(1)(c) and (d) and 515318 of the Constitution. S 24 affords
everyone the right to a non-harmful environment and to have the environment
protected through reasonable legislative and other measures that prevent
pollution and eco- degradation, promote conservation and secure sustainable
development and use of natural resources, while promoting justifiable economic
and social development. Local government s’ constitutional power to administer the
listed scheduled environment matters are extensive but rendered unclear by a
functional overlap and duplication between the three spheres of government with
no coherent integrated strategy to address issues.

104

The Final Constitution of the Republic of South Africa Act 108 of 1996
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The Court placed heavy emphasis on the need for co-operative, coordinated planning by
different authorities in the different spheres of government in the matter of

Van Huysteen and others NNO v Minister of Environmenyt Affairs _and Tourism and
Others 1996 (1) SA 283 (C)

Central to any analysis on environment issues and local government is the Environment
Conservation Act read with the various Township Planning Schemes, Ordinances and by-
laws. Currently the whole environment debate was discussed in the White Paper for q
National Environmental Management System

Given the expansive nature of this right to an environment, greater responsibilities will
place on local government to protect and promote the environment

oA Scheepers, Theo (2000) Law and Development in South Africa. Juta & Co pp 79-80
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Gutto SBO, (1998) Local Government Conference - Bloemfontein "Local Government and the Bi| of Rights"

SOCIO - ECONOMIC RIGHTS:

THE_RIGHT TO LIVE A DIGNIFIED LIFE CAN NEVER BE ATTAINED UNLEss
ALL BASIC NECESSITIES OF LIFE - WORK, Foop, HOUSING, HEALTHCARE,
EDUCATION AND CULTURE - ARE ADEQUATELY AND EQUITABLY AVAILABLE
TO EVERYBODY!!!

interpreting domestic law 2

Hereunder is a list of some of the socio economic rights captured in international
instruments.

The International Covenant on Economic, Social and Cultural Rights in 13
Article 9: Right to social security
Article 11: Right to adequate standard of living, including adequate food, clothing and

housing and continuous improvement of living conditions

Article 12: Right to health

The African Charter on Human and Peoples Rights: !4

Article 16: Right to the best attainable state of physical and mental health

and the Universal Declaration of Human Rights!*®

Article 22:Right to socia| security

Article 25: Right to a standard of living adequate for health and well - being including
food, clothing, housing and medical care.

The Final Constitution of the Republic of South Africa Act 108 of 1996
Van Wyk, Dugard. Et al (19%4): Rights and Constitutionalism. The new South African Legal Orders. J uta & Co pp 171-177
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114 . . ] : .
Arusa Mahin Karim (1998) Human Rights Protection: The African Regional System p23 et seq (Nipilar Publication)

Van Wyk, Dugard. Et al (1994): Rights and Constitutionalism. The new South African Legal Orders. Juta & Co pp 172

Mr. Justice I. Mahomed, € J, said:

". The.. danger, which might impair in critical areas the capacity of our country to
effectively realize its articulated constitutional vision, and its need to build a
nation on legitimate foundations, is the horrendous socioeconomic legacy we have
inherited from our long and painful preconstitutional past. The Constitution has
eloguently repudiated in ringing terms the racist foundations upon which the past was
premised, but it cannot itself regulate or reverse the cruel consequences of that past,
which manifest themselves in massive disparities in the socioeconomic conditions of
different communities. Can we effectively and meaningfully build a new united nation,
when the condition of one part of that nation /s, as a result of this legacy, manifestly
and indefensibly so different from the condition of the other part of what must
constitutionally, aspirationally and politically be the same nation? The one single
Inescapable reality which dominates the socioeconomic landscape of our country is an all-
pervasive state of inequality.

Inequality in living standards within a nation Is, of course not unique to South
Africa. It is in some measure, tolerated in other countries without seriously
imperiling their claim to build sustainable and healthy nations. What is so special
about the legacy of our inequalities is the cumulative effect of four fundamentals:
First, the sheer extent of the disparities involved; second, the fact that the
disparities coincide substantially, albeit not exactly, with the race and colour of
the class concerned; third, the class most disadvantaged in the comparison is
substantially the majority one: and fourth, the legacy which we inherited was
deliberately and systematically protected and nurtured by enforceable and enforced
laws through a sustained period of our history.

The disparities are quite dramatic in every area. According to the United Nations
Population Fund (1998), the infant mortality rate among blacks is six times the rate
for whites. Life expectancy at birth is nine years higher for whites than for
blacks. Unemployment among blacks was estimated at 41.1 percent in 1994
compared with 6.5 percent for whites. On average, blacks earned only13percent of
the income earned by whites. The result is that South Africa has one of the most
skewed income distribution profiles in the world, with a GINI coefficient of 0.65.

This pervasive and continuing legacy of racial inequality is capable of seriously
impairing the fulfilment of our vision to build a single and united South Africa which
is morally just, politically stable and economically vigorous. It is therefore a legacy
which therefore needs urgently to addressed and

reversed..” 114
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The socio- economic imbalances of the past represent major challenges for all South
Africans. For there to be any meaningful change to the lives of, formerly exploited and
oppressed South Africans, these inherent socio- economic imbalances have to be
effectively addressed. Failure to do so could have serious negative implications for the
new fledgling democracy in trying to develop a culture for the respect of human rights
in South Africa.

Ho Mr. Justice I. Mahomed, Chief Justice of The Supreme Court of Appeal 1999 (SALJ) vol 116 @ 856 . Juta & Co. Ltd 1999 in his

acceptance
of The Honorary Degree of Doctor of Laws conferred on him by the University of Cape Town on the 25™ June 1999

The aspiration of the people of South Africa as reflected in the preamble of the
Constitution “to heal the divisions of the past and establish a society based on
democratic values, social justice and fundamental human rights', " will therefore only be
fully realized once this (socio - economic) struggle has been won.

However in view of the long history of oppression and exploitation in South Africa and
the resultant socio-economic imbalances, the struggle for the realization of socio -
economic rights will not be easily attained and will certainly not be won overnight.
Concrete programs of action will have to be put in place and monitored for progress.
(See later on: the role of the South African Human Rights Commission in terms of s
184(3) of the Constitution)

It is clear that the socio-economic rights entrenched in the Constitution is to be
translated by national government to provide the national framework within which these
rights can be attained by adopting legislative and policy frameworks and devolve powers
and responsibilities to municipalities, to drive processes to achieve and realize these
rights.

"What is required of local government is to create conditions to enable citizens to
access or realize these rights. The reasonable measures expected by the Constitution
include legislative enactments (by-laws) as well as budgetary enactments, construction
and maintenance of services and systems of delivery. Obviously, those who are to
consume or benefit from these state measures are expected to put in resources and
energy to complement what the state would be doing- in other words, there are rights
and obligations arising from those rights which the individual or community must
meet. "8

e s25 Property'!’
s 25 (5):The state must take reasonable legislative and other measures, within its

available resources, to foster conditions which enable citizens to gain access to land
on an equitable basis.
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SBO GUTTO_ A Practical Guide to Human Rights in Local Government-
The Final Constitution of the Republic of South Africa Act 108 of 1996

1996 above at xiii-xiv
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This right is qualified by the availability of state resources. In this regard, through a
framework of national legislation, under the auspices of

" The Restitution of Land Act 22 of 1994," the state took positive steps to provide
person/s or communities security of tenure

(through restitution where possible , or through other forms of redress) to all those
who were dispossessed of such tenure by virtue of the Land Act 27 of 1913 and q host
of other past racially discriminatory laws, 20

Furthermore, no provision of the property section may impede the state from taking
legislative and other measures to achieve land water and related reform, in order to
redress of past discrimination subject to the limitations provided for in s 36. The issue
of property rights in land and water in South Africa is sensitive, as the rights of a vast
majority of the population have been adversely affected by previous discriminatory
practices. The end result will be that local government will be the vehicle to drive
national initiatives although s 25 of the Constitution is silent on the whole question of
the redistributive objectives of developmental local government relating to property.
However it is clear that such national initiatives (e. g Extension of Security Act, ESTA)
as well as other property rights aimed at security of tenure will inevitably disturb
existing property rights.

* s 26 Housing'
s 26 (1): Everyone has the right to adequate housing.

s 26 (2):the state must take reasonable legislative and other measures, within its
available resources, to achieve the progressive realization of this right.

Here the availability of resources confines the obligation, but local government can be
held accountable by the South African Human Rights Commission, if it does not
prioritize the housing backlog (or for that matter, any other socio economic right
entrenched in the Bill of Rights) in its budget. This could result in an action for damages
from either aggrieved persons or communities.

Community participation in the decision making process is to become compulsory and all
budgets will have to comply with the principles of integrated development and land
development objectives that must reflect inputs and needs of communities at all times.
Given that South Africa has a Justiciable Bill of Rights, and thus any failure of a council
adhere to these principles, could result in a potential lawsuit. The Constitutional Court in
Grootboom's case recently confirmed this. (See later on)

120
121

The Restitution of Land Act 22 of 1994,
The Final Constitution of the Republic of South Africa Act 108 of 1996
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Fose v Minister of Safety and Security 1997 (3) SA 786 (cc) 122 raised the
question whether punitive damages may be awarded for violation of the provisions of the
Bill of Rights entrenched in Chapter 2 of the Republic of South Africa Act 108 of 1996.

conduct of the organ of state unconstitutional.

Premier of the Province of the Western Cape, National Housing Board and the
Government of the Republic of South Africa Case No, 6826,/99)%

relevant organs of State by the socio- economic rights in the Constitution.
The facts were as follows:

where they could settle with some degree of certainty Y They ended up squatting in
appalling conditions on the periphery of the Wallacedene Sports Ground.

122
123
124

Fose v Min of Safety's Security, 1997(3) sA 786(cc)
S v Ntuli 1996 (1) 5A 1207 {cc)

In Grootboom and Others v Oostenberg Municipality, Cape Metropolitan Council, Premier of the Province of the Western Cape,
National Housing Board and the Government of the Republic of South Africa Case No. 6826/99)
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An urgent application was launched in the Cape High Court for an order, directing one or
more of the respondents to provide basic shelter for the applicants and their children,
pending them obtaining permanent accommodation ... The Court ordered temporary relief
in the matter, requiring the respondents to accommodation the applicants' children free
of charge in the Wallacedene Community Hall.*® (At present this matter s being taken
to the Constitutional Court-Sunday Times Report 10 -9-2000. The Constitutional Court
held that the state is constitutionally obliged to meet its obligations - Mail and
Guardian, 6 October 2000).

s 26(3):No one may be evicted from their homes nor can their homes be demolished
without a court order after considering all the relevant facts. Clearly, no legislation can
permit arbitrary eviction. To do so, would be unconstitutional,

In Venessa Ross v South Peninsula Municipality(1999) cPD 3 September 1999 (Case

A741/1998 )%

The Municipality sought an eviction order against Mrs. Ross and her children from a flat
that she had been leasing from the Municipality since early 1997. In their summons, the
Municipality made three simple allegations:

1) It was the owner of the property

2) Mrs. Ross was in occupation of the property, and that she and all the people
living with her were in illegal occupation there as there was no agreement
that entitled her to occupy the property.

of every child to shelter (s 28(1) (¢ ))The major issue to be determined is whether municipalities, provincial government or the
national government have a constitutional obligation to ensure that people in the applicants ' position have at least temporary
shelter, pending the taking of longer term measures to ensure the progressive realization of their right of access to housing.
Applicant’s counsel argued that this represented the minimum core duty imposed on the state by section 26 of the Constitution, and
is also the unqualified right of every child in terms of section 28 (1) ( <) of the Constitution, The respondents argued that minimum
core duty could not be read into section 26 of the Constitution. They also argued that the Child Care Amendment Act 96 of 1996
gave effect to the right of every child to shelter..

" Shelter *in this context means the temporary care of children in especially difficult circumstances, and does not extend to the
provision of temporary accommodation for homeless families such as those in the applicants ' position, *

126 Venessa Ross v South Peninsula Municipality(1999) ¢PD 3 September 1999 (Case A741/1998) also see Raylene Keightley (2000)

SALT Vol 117 Part 1 at PP 26 et seq
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Mrs. Ross noted an exception to the summons on the basis that it did not disclose a
cause of action under the Constitution ..in terms of s 26(3)..the magistrate dismissed
the exception, as the municipality 's form of pleading was in accordance with established
common law principles.. The owner of the property is entitled to possession of the
property. In an ejectment application, it is therefor sufficient for the owner simply to
allege ownership of the property in question and that the respondent is in unlawful
occupation. Mrs. Ross appealed.

The main issue on appeal was whether section 26(3) of the Constitution has altered
these established common-law principles. In other words, has the Constitution now
placed than onus on an owner of land to inform the Court of all the relevant
circumstances justifying an eviction of a person in possession of the owner's property if
it is the occupier's home? .. The Court held that it was beyond question that the
incidence of the onus could be affected by a Constitutional requirement. Experience and
fairness would determine where the onus should be placed.

" Section 26(3) of the Constitution prescribes that an eviction order can only be made
by an order of Court. This means that an eviction order cannot be issued by, for
example, a clerk of the magistrate’s court or the Registrar of the High Court in an
application for default judgment. Only the presiding officer can issue such an order and
then only, after considering all the relevant circumstances.'?”

Where the defendant does not indicate that he or she wants to defend the matter and
the plaintiff seeks judgment by default, the defendant would not have the opportunity
to place the facts that he or she considers relevant before the court. The plaintiff
would still have the burden of alleging and proving * the relevant circumstances' that
would justify the court in granting an eviction order.

However, less evidence would be required from a plaintiff in relation knowledge, which is
mainly within the knowledge of the defendant.. What constitutes relevant
circumstances in an eviction context .. some guidance could be obtained from the
provisions sections 4(6) and 4(7) of the Prevention of Illegal Eviction and Unlawful
Occupation of Land Act 19 of 1998 Act? Of particular relevance was the legislature's
concern that the rights of the elderly, children and disabled persons and households
headed by women should be protected in an eviction context.

2|
27 Sandra Liebenberg (Socio Economic Rights Project. Community Law Centre. UWC Local Government Bulletin. Dec 1999)
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[Sandra Liebenberg'®argued that] the Ross case highlights how socio economic rights
can alter the established common law and provide greater protection to vulnerable and
disadvantaged groups. She further submits that in Ross's case . the court could also
have referred to General Comment No.7 (1997) adopted by the UN Committee on
Economic and Social and Cultural Rights during its 16™ session. This general comment
elaborates on aspects of the right to adequate housing protected in Article 11 of the
International Covenant on Economic, Social, and Cultural rights. This important human

Liebenberg's further assessment of the_Ross matter is that

‘it affirms s26(3) of the Constitution has fundamentally changed the common law of
evictions. It is no longer sufficient for an owner of property in an eviction application to
allege that persons who are occupying property as their home are in illegal possession,
The owner plaintiff must allege and prove " relevant circumstances’ that would entitle it
to an eviction order .. 26(3) thus appears to confer a broader equitable discretion on a
court in a context where people are being evicted from their homes. This potentially
shifts the balance of power between landlords and tenants, by providing greater
protection in to tenants against unfair, arbitrary evictions. The Ross case highlights
how socio-economic rights can alter established common law and provide greater
protection to vulnerable and disadvantaged groups.’

* 527 Healthcare, food, water, and social security'?

s 27 (1):everyone has the right to have access to-
a) health care services, including reproductive health care:
b) sufficient food and water: and

3)  social security, including, if they are unable to support themselves and
their dependents, appropriate social assistance.

s 27 (2):The state must take reasonable legislative and other measures,
within its available resources, to achieve the progressive realization of each
of these rights.

128
129

Ibid
The Final Constitution of the Republic of South Africa Act 108 of 1996
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* In Soobramoney v Minister of Health, KwaZulu-Natal 1997 (4) BCLR 1696 (CC)
at para 8

Chaskalson P said:

Section 27 must be read with Schedule 4 and 5™ of the Constitution where an
obligation is placed on local government to deliver services and administer these rights.
Again the state is compelled to take reasonable legislative steps within its available
resources fo progressively achieve these rights.

The National Water Services Act 36 of 1998 introduces a totally new water
management and water dispensation in South Africa in order to give effect to the right
fo water as a constitutional obligation. Water is regarded as a national and natural
resource belonging to all South Africans which has to be managed in a sustainable
manner with a view to protect the quality of water in the interest of present and future
users of water. The Act introduces integrated management principles in respect of all
water resources and the delegation of management unctions to regional and catchment
level to ensure that everyone enjoys their right to use water

130 1In Soobramoney v Minister of Health, KwaZulu-Natal 1997 (4) BCLR 1696 (CC) at para 8
131 The Final Constitution of the Republic of South Africa Act 108 of 1994
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132 Scheepers, Theo (2000) Law and Development in South Africa. Juta & Cop 85
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It must be noted that * water is indispensable to the environment, to life, to human
dignity, security and health. It is the responsibility of the local authority to supply
water and to ensure that it is done in a non - discriminatory manner with the
corresponding duty of the water consumer to pay for the water supplied and consumed.
What is of critical importance here to the theory of democracy and human rights is the
inseparable link between rights and responsibilities or duties. Human rights go with
social responsibilities. The responsibility of the local authority is to supply water and to
ensure that this is done in a non-discriminatory manner. Where there are genuine
difficulties that prevent the consumer from paying timeously for the water used, the
local authority must devise practical strategies and ways of dealing with such special
cases. This is how a culture of human rights can be nurtured."®

° s 28 Rights of the Child'** ( and the Rights of Women in terms of -CEDAW
Convention!3%)

In terms of its international obligations, South Africa has, by ratifying two
international conventions, namely The Convention on the Rights of the Child (CRC-
ratified on 16 June 1995), which recognizes inter alia, the right to of every child to
benefit from social security; and further, in terms of The Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW) signed by South
Africa on 29 January 1993 and ratified by South Africa on 13 September 1995,
which inter alia, also guarantees the right to women to benefit from social security
programs.

CEDAW expresses its concern that women particularly rural women in situation of
poverty have the least access to food, health, training and employment. CEDAW
encourages States Parties to encourage the provision of social services to enable
parents to combine family obligations with work responsibilities, in particular, through
promoting child-care facilities and to accede to women equality with men before the law.
Poverty is most frequently found in single -parent households headed by women ..

193 S B O Gutto. Local Government and the Bill of Rights - A panel discussion. A paper presented at a Conference on Local Government.
Bloemfontein - 1997

Chapter 2. The Final Constitution of the Republic of South Africa Act 108 of 1996
De Villiers, Dugard et al (1994), Rights and Constitutionalism: International Human Rights. Juta & Co. Pp 179 et seq
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Furthermore a country report will be filed by South Africa every five years with the
Committee on the Rights of the Child and the Committee on the Elimination of All Forms
of Discrimination against Women respectively, established under the auspices of the
Committee on Economic, Social and Cultural Rights in order to assess whether South
Africa has complied with its international obligations.

Section 28 (1)(c) of the Constitution, recognizes that the child has the right to basic
nutrition basic healthcare and social services, as well as the right to a basic education(s

29)(1) (a)). ™8

Local government is tasked with the responsibilities in terms of Part B, schedule 4 to
provide child care facilities. It is also interesting to note that the state has since the
inception of the new democratic order, introduced the children's feeding scheme and
allowed free medical health care for children under the age of six and pregnant mothers
too.

As child poverty is widespread in South Africa, there are challenges facing the state to
find mechanisms, and assume some degree of financial control and responsibility for all
dependent spouses and children, to restructure the social support system by increasing
the degree of state involvement in the procedure of maintenance enforcement ..

L Chapter 2. The Final Constitution of the Republic of Seuth Africa Act 108 of 1996

60



‘The ravages of the HIV/AIDS epidemic in South Africa is most certainly going to call
for further intervention from government to provide for grants and Services

provide for children orphaned by HIV/ AIDS, many of whom have been absorbed into
extended family structure or the communities Y The Constitution enunciates the rights
of children as entitlements that are necessary to provide basic subsistence needs of
children. These rights have been worded in a precise restrictive way, by referring to
"basic' nutrition and healthcare services and secondly, by resiricting the right holders
to children. Whenever a challenge is brought, the court may have to determine whether
the level of service delivery meets the basic needs, If they do not, the court may have
to order the state to comply with its constitutiongl obligation.”®”

s 32 Access to Information'3®

s 32 (1): Everyone has the right of access to -
* any information held by the state

* any information that is held by another person and that is required for the
exercise or protection of any rights.

s 32 (2): National legislation must be enacted to give effect to this right, and may

provide for reasonable measures to alleviate the administrative and financial

burden on the state.

Clarke, Brigitte (2000) SALT Vol 117 pp 353 et seq. The Duty of the State to suppert Children in need.

= Chapter 2. The Final Constitution of the Republic of South Africa Act 108 of 1996
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s 32(2) of the Constitution read with item 23(1) of Schedule 6 thereto requires the
enactment of national legislation to give effect to this right within three years of the
commencement of the Constitution, that is before 4 February 2000 .In accordance with
this requirement, Parliament passed, The Promotion of Access to Information Act
No. 2 of 2000.'*°

Item 23 (2) of Schedule 6 to the Constitution™ provides that until such legislation is
enacted section 32(1) must be regarded to read as follows:

" (1) every person has the right to access to all information held by the state or any of
Its organs in any sphere of government in so far as that information is required for the
exercise or protection of any of their rights.’

The right of access to information referred in s 32(1), being part of the Bill of Rights,
may only be limited in accordance with the limitations provisions contained in s 36

132 Interms of The Promotion of Access to In ormation Act No. 2 of 2000, the objects of the Act are to give effect to

. The right referred to in s 32(1) (a) and s 32(1) (b) of the Constitution

. subject to justifiable limitations including but not limited to, limitations aimed at the reasonable protection of privacy. commercial
confidentiality, and effective , efficient and good gavernance, and in a manner which balances that right with any other rights
including the rights in the Bill of Rights

. to give effect to the constitutional obligation of the state in the promation of human rights culture by including public bodies in
the definitions of ‘“requester* allowing them access to information from private bodies upon the compliance with the four
requirements of the Act, including an additional obligation for certain public bodies in certain instances to act in the public

interest;

. to establish voluntary and mandatory mechanisms or procedures to give effect to , in a manner which enables persons to obtain
records of public bodies as swi ftly , inexpensively and as reasonably as possible; and

. generally to promote transparency, accountability and effective governance of all public and private bedies by including , but not
limited to , empowering and educating everyone

. to understand their rights in terms of this Act in order to exercise their rights in relation to public and private bodies

. to understand the functions and operation of public badies and

. to effectively scrutinise, and participate in decision making by public bodies that affect their rights

The Final Constitution of the Republic of South Africa Act 108 of 1996
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Closely related to this right is the right to privacy in the context of transparency and
access to information. This vexed question keeps on coming up in the context of the role
of a public figure, like q councillor who is very unlikely to get constitutional protection
for keeplr;ﬂg a secret or >private= information such as those relating to his /her financial
position.

. s33 Just Administrative Action %2
In terms of s 33 (1) and s 33 (2) everyone:
° has the right to administrative action that is lawful, reasonable and
procedurally fair ; and
° whose rights have been adversely affected by administrative action has q

right to be given written reasons.

Again s 33(3) requires that national legislation must be enacted to give effect to the
rights set out in section 33(1) and (2) and must provide for additional matters specified
ins 33 (3) (a), (b) and (¢c) which include, amongst others that provision be made for the
review of administrative action by a court or where appropriate, an independent and
impartial tribunal and the imposition of a duty on the state to give effect to the rights s
33(1) and s 33(2). In terms of item 23 (1) of schedule 6 of the Constitution, such
legislation must be enacted A within three years of the date when the new Constitution
took effect, i.e. February 2000, Ttem 23(2) of this schedule provides for a default
position, namely that s33 (3) of the Constitution shall lapse if the legislation concerned
is not enacted within three years of the date of commencement of the new Constitution,

141 . 5 : .
S B O Gutto. Local Government and the Bill of Rights - A panel discussion. A Paper presented at a Conference on Local Government.

Bloemfontein - 1997

“2 " Chapter 2. The Final Constitution of the Republic of South Africa Act 108 of 1996

"5 In this regard Parliament enacted
The Promotion of Administrative Justice Act No. 3 of 2000
This Act has 11 sections, It is important to provide a brief synopsis of the impact of these sections.
Administrative action is given a wide definition,
Administrative action by natural and juristic persons contemplated in s 8 (2) of the Constitution and exercising a public power or
performing a public function is specifically included. Other important features of

. Section 1 is the wide definition given to ' decision’ and provision is made for a review Jurisdiction in g maEqis'rm_res’ court. Excluded
from 1Ihe provisions of this act dre the listed executive functions of the National Executive, Provincial Executive and of Municipal
Councils.

. Section 2 imposes a duty on all administrators to give effect to the rights to just administrative action in $33 (1) and (2) of the
Constitution and provides for a review of such actions by the courts and independent and impartial tribunals,

. Sections 3 and 4 require administrative actions to be procedurally fair and sets out core requirements, which apply to
administrative acts affecting individuals and public respectively, However, additional Teéquirement may apply in appropriate cases. In
mandatory situations there is a point of departure in exceptional situations, To the extent that it is necessary.
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Footnote 143 Continued

b)

Section 5 contains provisions relating to the furnishing of reasons for administrative action. A general obligation is placed on an
administratoer to furnish reasons in writing when requested. Provision is also made for the enforcement of the obligations to furnish
reasons. Failure to furnish reasons in the absence of proof to the contrary is presumed to be taken without good reason, The
factors to be taken into account when determining whether a departure is reasonable or Justifiable is contained in 5 5(4).

Section 6 specifies the Fraunds for review of an administrative action, established at common law and adapted in the light of recent
formulations in South Africa, These grounds are set out below:

A court or tribunal has the power to judicially review an administrative action if: -
The administrator who taok it -
1) was not authorized to do so by the empowering provision
2)  acted under q delegation of power which was not authorized by the empowering provision; or
3) was biased or reasonably suspected of bias:
a)  a mandatory and material procedure or condition prescribed by than empowering provision was not complied with:
b)  the action was procedurally unfair
c)  the action was materially influenced by an error of law
d)  the action was taken
e) for a reason not authorized by the empowering provision for an ulterior purpose or motive
1)  because irrelevant considerations were taken into account relevant considerations were not considered;
2) because of the unauthorized or unwarranted dictates of another Person or body:;
3) in bad faith: or
4)  arbitrarily or capriciously
f)  the action itself -
1)  contravenes a law or is nhot authorized by the empowering pravision; or
2) s not rationally connected to-
a)  the purpose for which it was taken
b)  the purpose of the empowering provision
c) the information before the administrator
d)  the reasons given for it by the administrator;
g)  the action consist of a failure to take a decision

h)  the exercise of the power or the performance of the function authorized by the empowering provision , in
ursuance of which the administrative action was purportedly taken, is so unreasonable that no reasonable could
Enve 50 exercised the power or performed the function; or

i) the action is otherwise unconstitutional or unlawful

Section 7 sets out the procedure for review. The order that the court or tribunal can grant in proceedings for judicial review
are set out section 8.

64



° Section 39 (2) " of the Constitution provides that when interpreting any
legislation
( including By-laws) every court, tribunal or forum must promote the spirit, purport
and objects of the Bill of Rights.

A municipality must always strive within its financial and administrative capacity, to
achieve the objects of local government and the relevant basic human rights. Section
7(2) of the Constitution requires the state to respect, protect, promote and fulfill the
rights in the Bill of Rights. When considering the adoption of by-laws, a municipal council

° 529 Education.!*®
S 29 (1) everyone has the right -
to a basic education, including adult basic education; and
to further education, which the state, through reasonable measures, must make
progressively available and accessible.

Footnote 143 Continued

. Section 9 makes provision for the variation of time periods specified in the statute,

fecessary or convenient to be prescribed in order achieve the objects of the Act, including the establishment, duties and powers of
an advisory council to monitor the application of the Act and to advise the said minister on amongst other things improvements
aimed at ensuring that administrative action conform with the right to administrative lustice and any steps which may lead to the
achievement of the objects of the Act.

. Section 11 provides for the short title and commencement of the Act which will be a date fixed by the President by proclamation
in the gazette,

The aim of the Act is ensure that all public officials, in a rights based society as envisaged in the Constitution, must understand and realize
that their administrative actions must conform with the spirit of the Act and the Constitution too. The aim of the act is to promote
democracy in policy formulation in local government, as well as cement the relation between local government and the people it serves.

Chapter 2. The Final Constitution of the Republic of South Africa Act 108 of 1996

13 Ibid
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Local government has control of public libraries under schedule 5 Part B as a service
provider of public amenities. Given the huge education disparities and backlogs created
by apartheid, questions that need to be asked what sort of books the library is going to
have in order to give effect and recognition to the Bill of Rights in order to service the
needs of the communities. Outreach programs will have to effect to create q conducive
environment that progressively promotes the culture of learning by entering into
partnerships with schools to help children (whose parents are unemployed) with access
to learning material.

The Role of the South African Human Rights Commission in monitoring Socio-
Economic Rights ¢

Central to the concretisation of socio-economic rights is the role of the South African
Human Rights Commission whose constitutional duty it is to annually investigate from the
state what steps it has taken to progressively realize the rights in the Bill of Rights. It
will then compile a report to Parliament. This report will measure the performance of
the state and determine whether it has met with its constitutional mandate. After
every five years, a country report will be prepared and presented to the Economic and
Social Committee (ECOSOC) of the United Nations, which will determine whether South
Africa has met with its international obligations under the United Nations Charter.

In this regard The Vienna Declaration and Program of Action'"” adopted by the World
Conference on Human Rights ( Vienna, 25June 1993) held

"The World conference on Human Rights reaffirms the important and constructive
role played by national institutions for the promotion and protection of human
rights, in particular their advisory capacity to the competent authorities, their
roles in remedying human rights violations, in their dissemination of human rights
information, and education in human rights.."

16 s 184 the Final Constitution of the Republic of South Africa Act 108 of 1956
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It is clear that the Constitution makes provision for socio-economic rights concerning q
host of rights entrenched in the Bill of Rights . Rights such as

° environment!®

e land ¥°

* housing and shelter!®

* headlthcare, food and water®:

* social security and education, 52

These rights apply to all law in South Africa and bind the legislature, the executive, the
Judiciary and all organs of state. The state!®® js required to respect, protect and
promote and fulfill all the rights.® These rights in the Bill of Rights bind both Juristic
and natural persons.1°°

In order for these rights to be realized, the Constitution created a monitoring system
in the form of The South African Human Rights Commission to systematically analyse
how each and every socio-economic right in the Bill of Rights have been protected,
promoted and fulfilled by the state.® The Judiciary too, spearheaded by the
Constitutional Court, plays a significant and important role to ensure the realization and
enjoyment of socio-economic rights .17

I now turn to the role of the South African Human Rights Commission, constitutionally
mandated to monitor the progress of the state in translating socio-economic rights into
realities.

As far as the promotion and protection of socio economic rights are concerned, the
Commission has powers to investigate and to report on the observance of these rights;
take steps to secure appropriate redress where they have been violated: conduct
research on their promotion and protection and educate the public and the state about
these rights.

i Chapter 2. The Final Constitution of the Republic of South Africa Act 108 of 1996

M9 mig 190 181 152 tid 22 1bid % pig 15 1y

1 5 184. The Final Constitution of the Republic of Seuth Africa Act 108 of 1996

br The Constitutional Court in
In Re: Certification of the Constitution o the Republic of South Africa 1956 BCLR 1253(CC) at para 78 held
".. we are of the view that these rights are, at least to some extent , lusticiable. As we have stated in the previous paragraph, many
of the civil and political rights entrenched in the NT will give rise to similar budgetary implications without compromising their
Justiciability. The fact that socio economic rights will almost inevitably give rise to such implications does not seem to us to be a bar
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to their justiciability."

For the sake of completeness, I now turn to the actual manner in which the Commission
undertakes its investigations. I submit that this exercise is hecessary as, thus far,
organs of state have very little experience and expertise in reporting on socio economic
rights.

Firstly, the Commission develops questionnaires termed * Protocols'!® which are designed
to provide a set of questions and guidelines which would effectively assist and guide the
relevant organs of state in fulfilling their constitutional obligations.

Thereafter, the Commission would request minimum information, mainly baseline in
nature, on measures taken in realizing socio- economic rights.!s°

The Commission is also obliged by the Constitution to request every year, information on
the measures taken by the relevant organs of state on the realization of rights in the
Bill of Rights pertaining to housing, healthcare, food, water, social security, education
and the environment.' The Commission's report is then submitted to Parliament annually.
After every five years, a country report is then prepared for submission to the United
Nations Economic, Social and Cultural Committee as part of South Africa's international
obligations in progressively realizing socio economic rights.

18 This information was extracted verbatim from a preliminary report prepared by the research department of the South African
Human Rights Commission on 27 August 1998,
= With reference to the Protocols itself: they are divided into nine sections:
. Section one reflects past overview requiring infermation on past policies legislation and past practices on the realization
of sacio economic rights.
. Section two requires information on each relevant department=s understanding of its respective constitutional obligation
regarding the realization of socio economic rights
. Section three is mainly an information gathering exercise pertaining to the socio economic rights and the nature of the
information collected
. Section four required relevant departments to identify groups identified as vulnerable and which groups were in need of
special attention as far a s socio economic rights were concerned.
. Sections five, six and seven deal with the obligation of the state to protect promote and fulfill socio economic rights.

These sections required information on legislative, budgetary and other measures adopted by respective departments in
realizing socio economic rights,

. section eight deals with future measures | legislative budgetary and otherwise that the departments have planned in
order to realize socio econamic rights,
. Section nine deals with general information on the realization of socio economic rights that the respective state organs
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might be having in their possession, but has not been solicited for by the above sections. An explanatory memorandum,
providing notes and additional information to help organs of state in responding to the Commission's Protocols attached
to each protocol sent to respective state organs.

The full realization of the socio -economic rights imperatives in the Bill of Rights is
necessary for any successful implementation of service delivery at local government
level. It is my submission that successful service delivery depends on giving teeth to
these rights. Fundamental to any analysis of every right in the bill of rights is an
understanding of the provisions of section 36 of the Bill of Rights that limits all rights
in the Bill of Rights.

Section 36'° of The Constitution of the Republic of South Africa Act 108 of 1996,
provides:

AThe rights in the Bill of Rights maybe limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an open and
democratic society based on human dignity, equality and freedom, taking into account all
relevant factors, including-

a) the nature of the right;

b) the importance of the purpose of the limitation;

c) the nature and extent of the limitation;

d) the nature of the limitation and its purpose; and

e) less restrictive means to achieve the purpose

In 1994, South Africa by adopting the finest rights based Constitution in the world,
committed itself to progressively get rid of imbalances and backlogs created by
apartheid. In so doing, it established a society based on social justice and fundamental

human rights with sufficient safeguards to effectively address the legacy of
apartheid.®!

Footnote 159 continued
These Protocols are based on the seven-socio economic rights that the Commission has to monitor in terms of 5184 (3) of the
Constitution. These rights with regard to

. housing

healthcare

food

water

social security

education and the

. environment

A protocol is alse directed to the Department of Finance in view of the importance of the Department in the Constitutional

scheme of things.

LI
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Chapter 2. The Final Constitution of the Republic of South Africa Act 108 of 1996
Langa P in 1999 SALJ Vol 116 Part 1. Juta & Co, pp 153 et seq
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Mr Justice Langa P said "We have a Constitution with the Bill of Rights that is the envy
of the civilised world. Tt is however for the people of South Africa to make it a living
document ... If we are inspired by the belief, that liberty lies in the heart of men and
women; when it dies there no Constitution, no law, no court can save it, then we will not
fail to ensure that those values which are the foundation of our constitutional order are
given life..."

We will consider it our responsibility to enhance the culture of rights by practising them
and getting involved in the reconstruction, upliftment and development of society to
eradicate the disparities of the past. Our commitment to the ideals in the Constitution
will be evident in the Way we respect and promote the rights of others "

Clearly any failure or non fulfilment of these rights (subject to the limitations as set

out in
s 36 above), is a breach of the rule of law exposing the state to potential litigation (see

the Grootboom case)
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CONCLUSION

Gideon Pimstone aptly summarized the position regarding the enforcement of the rights
in the Bill of Rights and the obligations of the state. He wrote:

"...economic and social rights are different in many respects from * civil and political
rights, but their differences do not preclude adjudication’. There is an abundance of
constitutional features underlining this point. The preamble itself indicates that the
constitution is a vehicle for improving the quality of life of gl citizens. The
supremacy clause (s 2) thereafter trumpets its paramountcy in a formulation that is
both a negative definitional component (conduct inconsistent with the Constitution is
invalid) and a positive one (obligation imposed by the Constitution must be fulfilled).
The wording of s7(2) is also pivotal. It calls on the state to respect, protect and
promote and fulfill" the rights in the Bill of Rights. The use of the word * fulfill' is not
accidental. It is a call to action, one that reverberates through the social and
economic rights contained in the Bill of Rights. Section 167(4) (e) includes within the
Jurisdictional powers of the Constitutional Court, the power to “decide that
parliament or the president has failed to fulfill a constitutional obligation.”

Moreover s 184(3) of the Constitution requires the (South African) Human Rights
Commission to annually collect information from organs of state on what measures
they have taken to realize housing, healthcare, food, water, social security, education
and environment rights. This indicate the degree of priority afforded such rights and
Is entirely consistent with adjudication in regard to their fulfillment These features,
together with supporting extra-Bill of Rights fulfilling state obligations in the
confext of these considerations, by having recourse to the Limburg Principles, a set
of principles that expand on the means of social and economic rights

the fulfillment of extra - Bill of Rights obligations
" Local government must be cognisant of its constitutional entitlements, where such spheres neglect to
capacitate it so as to comply with social and economic obligations."16?

Therefor, it is important for all local government practitioners to fully understand and
appreciate that the Bill of Rights represents a bridge between South Africa's past, of
suffering and injustice, and the future of democracy and peaceful co-existence based
on respect for dignity, equality and freedom. The scope of its application is very wide. It
binds national, provincial and local government including all citizens and non citizen's
alike.

L Gideon Pimstone, (1998) The Constitutional Basis of Local Government in South Africa. Research paper: Konrad Adenauer Stiftung
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The greatest challenge facing local government is the creation of a human rights
culture. Looking at the three spheres of government, it is clear that as it is closest to
the people, local government is the most appropriate sphere of government to translate
these human rights into realities.

Without realizing these rights, they would mean little more than noble concepts. Local
government not only needs to provide access to these rights, it also has to protect and
promote them, provide education about these rights and implement them through
policies. It is indeed the responsibility of local government to devise such mechanisms
that will translate these rights into realities in a practical way.

Such concretisation will contribute to the successful broader transformation process in
our society. It is therefore on the shoulders of Local government to become proactive
and to :

* contribute meaningfully to the achievement of equality in service delivery

* provide equality in the employment opportunities

* provide equality in employment practices

e introduce local governance

e enable and facilitate easy access to information

*  continuously sensitize workers of rights and obligations

ensure at all times local government legislation conforms with the Bill of Rights and the
Constitution '

The translation of the Bill of Rights into practical application remains an enormous task
facing local government for:

Without Rights there cannot be freedom
Without freedom there cannot be development
Without development, there cannot be transformation!®*

163 Ameermia et al (21 March 1997). Councillors Pocket Guide to Local Government. Human Rights Information Centre. Greater

Johannesburg Metropolitan Council.
164 .
Ibid
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